A Constitutional Impact and Accountability Framework for Federal Legislation

Restoring Constitutional Restraint Through Transparency, Risk Disclosure, Cost
Accounting, and Democratic Accountability

Executive Summary

The United States Constitution establishes a system of limited federal power, enumerated
authority, and protected individual rights. Over time, however, the federal legislative
process has increasingly externalized constitutional risk—allowing laws with serious
constitutional vulnerabilities to be enacted, litigated for years, and often struck down only
after substantial taxpayer expense and irreparable harm to civil liberties.

This white paper proposes a structural reform grounded in constitutional design rather than
partisan outcomes: the creation of a Constitutional Impact and Accountability
Framework, modeled in part on the success of the Congressional Budget Office (CBO).
The framework forces constitutional risk, litigation exposure, and downstream costs into
the legislative record before enactment, while preserving separation of powers and
democratic legitimacy.

Critically, the framework also enables constitutional scoring of legislators—not only for
the bills they introduce, but for the bills they vote to enact—allowing voters to evaluate
representatives based on demonstrated constitutional restraint rather than rhetoric.

l. The Problem: Constitutional Risk Without Accountability
1. Externalized Constitutional Costs
Under the current system:
o Congress may enact legislation with serious constitutional defects
e The Department of Justice absorbs litigation costs
e Courts bear docket strain and institutional overload
o States and private actors face regulatory uncertainty
o Rights may be infringed for years before judicial resolution

e Legislators face minimal personal or political consequence



This creates a structural moral hazard: lawmakers can pursue constitutionally aggressive
policies while externalizing the costs of failure.

2. Precedent-Driven Erosion of Rights
Because constitutional law relies heavily on precedent:
« Narrowing one right creates reusable legal logic
e Regulatory justifications migrate across amendments
¢ Rights become conditional rather than inherent
o “Reasonableness” replaces textual limits

Once normalized, constitutional erosion rarely confines itself to a single amendment.

Il. Design Principles
Any durable reform must satisfy five constraints:
1. Constitutional legitimacy — No violation of Articles I, Il, or llI
2. No pre-clearance veto - No court, judge, or expert blocks legislation
3. Transparency over coercion — Accountability through exposure
4. Symmetry - Applies equally to all rights and ideologies

5. Electoral enforcement - \Voters, not institutions, are the final check

lll. The Constitutional Impact Statement (CIS)

Every bill introduced in Congress must include a Constitutional Impact Statement,
consisting of:

e Enumerated constitutional authority relied upon
o ldentification of implicated constitutional rights
e Textual compatibility analysis

e Historical tradition assessment

¢ Precedentinteraction analysis



e Due process and enforcement safeguards

e Sponsor attestation of good-faith constitutional belief
The CIS:

e Does not bind courts

o Does not prevent passage

e Becomes permanent legislative history

Its function is not to stop legislation, but to force constitutional clarity.

IV. The Congressional Constitutional Office (CCO)
1. Purpose and Structure

The framework establishes an independent Congressional Constitutional Office (CCO),
modeled after the CBO.

Key characteristics:
o Fixed-term director
e Bipartisan appointment mechanism
¢ Removal only for cause
e Transparent methodology
o Staffed by scholars representing multiple interpretive traditions

¢ No veto authority and no advisory opinions to courts

2. Core Output: The Constitutional Cost Estimate (CCE)
For each bill, the CCO produces a Constitutional Cost Estimate, including:
A. Constitutional Risk Rating

e Low

e Moderate



o Severe
B. Litigation Probability Assessment
e Likelihood of immediate challenge
e Likelihood of nationwide injunction
e Likelihood of Supreme Court review
C. Judicial and Fiscal Cost Estimate
o DOJ defense costs
e Agency compliance and reversal costs
e Judicial system burden
o State and private compliance costs
e Costsincurred even if the law is ultimately struck down
D. Rights Impact Exposure
o Estimated number of affected individuals
e Duration of potential rights burden
e Riskof irreparable harm

¢ Enforcement uncertainty window

V. Constitutional Scoring and Democratic Accountability
1. Why Scoring Is Necessary
Transparency alone is insufficient unless it meaningfully affects incentives.

The Constitution relies on reputation, accountability, and elections—not punishment—
to restrain abuse. The CCO framework restores that mechanism by making constitutional
risk visible and legible to voters.

2. Two Distinct Constitutional Scores
A. Sponsorship Constitutional Score (SCS)

Measures:



e Billsintroduced or co-sponsored
e Average constitutional risk of sponsored legislation
e Willingness to initiate constitutional gambles

This answers:

“What kind of laws does this legislator try to create?”

B. Voting Constitutional Score (VCS)

Measures:
e« Votes cast for or against legislation
¢ Weighted by constitutionalrisk level of each bill
¢ Tracks endorsement, not authorship

This answers:

“What kind of laws does this legislator help enact?”

Together, these scores provide a complete constitutional profile.

3. Vote Weighting Methodology
o Voting for High-Risk or Severe-Risk bills increases exposure
o Voting against High-Risk or Severe-Risk bills decreases exposure
¢ Voting for Low-Risk bills has minimal effect
e Procedural votes are excluded
o Abstentions are recorded but not scored

Scores emphasize patterns over time, not isolated votes.

VI. Use in Elections and Public Discourse
CCO scores enable:

e Clear, nonpartisan comparison of candidates



e Voter evaluation of constitutional judgment
e Campaign accountability without ideological framing
e Media and debate reference points grounded in structure

Importantly, the framework does not tell voters what to think—only what risks were taken.

VII. Separation of Powers Preserved

This framework:
« X Does not empower courts to pre-approve laws
o X Does not constrain legislative debate
o X Does not redefine constitutional meaning
o X Does not penalize lawmakers
Instead, it:
e Forces constitutional seriousness
e Prices constitutional risk
o Restores electoral accountability

e Preservesjudicial independence

VIIl. Why an Article V Convention of States Is Appropriate

Because this framework meaningfully constrains congressional behavior, Congress is
unlikely to adopt it voluntarily.

Article V exists precisely for circumstances where:
Federal power must be restrained by the people acting through the states.
This amendment:

e Is procedural, not substantive

e Expands no federal power

e Alters no constitutional rights



Creates no enforcement arm

Strengthens federalism and democratic oversight

IX. Conclusion

The Constitution was not designed to prevent all bad laws.
It was designed to ensure that irresponsible power is costly.

By making constitutional risk transparent, measurable, and electorally relevant, this
framework restores the Founders’ original enforcement mechanism: informed voters

holding representatives accountable.

The goalis not to stop legislation.

The goal is to make constitutional recklessness visible—and therefore rare.

Next Steps

Draft amendment text establishing the CIS and CCO
Develop scoring methodology standards

Produce sample CCO scorecards

Prepare state-legislator briefing materials

Pilot CIS requirements through chamber rules where possible



